INFORMATION-RELATED LAW FOR GUIDANCE
COUNSELLORS

The purpose of this supplement is to consider the provisions of the current law on data
protection and freedom of information, particularly in relation to the work of guidance
counsellors. These two distinct but related areas will be dealt with separately.

PART I: DATA PROTECTION!

The law on this area is stated in the Data Protection Act 1988 and the Data Protection
(Amendment) Act 2003. These statutes are for convenience frequently referred to in

this document as “the 1988 Act” and “the 2003 Act”.

(I) BACKGROUND TO THE LEGISLATION:

I.1. Up to a generation or so ago the I.2. The 1988 Act had very little effect

sheer bulk of paper and
cumbersome nature of manual
filing systems placed some sort of
practical limits on the volume of
material that could be stored and
retrieved, which in itself was a
disincentive to the storage of
excessive amounts of data. With the
development of modern computers
the potential for storage and
retrieval of personal information
became limitless, and society came
to realise that this area was in need
of control and regulation. The Data
Protection Act 1988 was the first
enactment dealing with this
particular issue in the State, and
that Act has been amended by the
Data Protection (Amendment) Act
2003. Schools and those who work
in and with schools are affected by
these regulations, given that they
collect and store information about
living individuals.

on the education system generally
since its provisions only related to
data being processed automatically,
i.e. by computer. The 2003
Amendment Act, which set out to
extend the rules of data protection
to other forms of storage, was not
specifically aimed at education, but
educational institutions are caught
up by its provisions just like any
commercial enterprise, public body
or credit-giving institution. In
order to make sense of the area,
and see what bodies or individuals
that collect personal information
on staff or students are required to
do to comply with the law as it
stands now, it is necessary to
consider the provisions of both
statutes, as the two have to be read
together.

1T would like to thank personnel in the Office of the Data Protection Commissioner for a degree of patience,
understanding and tolerance of stupidity in relation to my fumblings towards enlightenment while trying to write
this part of the supplement that was entirely above and beyond any possible call of duty; while also putting on
record that any errors or misunderstandings that remain are entirely my fault and not theirs. O.M.
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(II) THE LAW ON DATA
PROTECTION:

I.3. The idea behind the legislation is

simple: that individuals have a
number of related rights in relation
to information about them that is
held by others. In summary, these
rights are to know (or be able to find
out) who holds this information,
what it consists of, how it was
obtained, what it is or was used for,
and to be able to correct errors or
update it with changing
circumstances. The  following
quotations from annual reports of
the Data Protection Commissioners
neatly encapsulate the issues
involved:

“What is data protection?

It is the safeguarding of the
privacy rights of individuals in
relation to the processing of
personal data. The Data
Protection Acts 1988 and 2003
confer rights on individuals as
well as placing responsibilities
on those persons processing
personal data.”

(Preamble, Annual Report of the
Data Protection Commissioner

2005.)

“Data protection is fundamentally
about recognising the individual’s
right to determine how personal
information about her or him is
used. Such respect for an
individual’s ~ ‘private  space’
should be seen as one of the
foundations of a civilised and
democratic society.”

(Annual Report 2005, p. 8.)

Section 5

I.4. The aim of the 1988 Act is clearly

L5.

L.6.

stated in its citation or long title,
which is as follows:

‘An Act to give effect to the
Convention and for that
purpose to regulate in
accordance with its provisions
the collection, processing,
keeping, use and disclosure of
certain information relating to
individuals that is processed
automatically’.

Clearly therefore the operation of
the Act was quite restricted: only
a certain
information was in question, and
then only if it was processed
automatically. However this has

now changed totally as a result of
the 2003 Act.

limited class of

The approach taken by the
legislation is twofold: it confers
rights on the “data subjects” and
establishes a system to vindicate
those rights by creating duties for
those hold, wuse or
manipulate  the
(known as “data”), and, in order
to ensure that data subjects are
treated with proper seriousness by
large institutions, establishes a
dedicated authority, the Data
Protection Commissioner, to
supervise the whole area, inform
the public about it, investigate
complaints and resolve disputes.
Guidance counsellors deal with
living individuals, and keep
written records in relation to
many of them.

who
information
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Guidance counsellors are no doubt
very conscious of the confidential
nature of their work with students,
but may not have stopped to consider
that their notes and memoranda
amount to “data” in the world of the
law and that the rules and
requirements of data protection law
apply to them. While it is important
not to inhibit guidance counsellors in
their dealings with their clients, it is
equally important that they should
be aware that they may be required
to disclose these records on foot of a
request under data protection
legislation, and that the law applies
to them as individuals.

To make sense of the law, a limited
number of definitions, which are used
in both the 1988 and 2003 statutes,
and some of which can be confusing
in practice, must be kept in mind. The
most important of these are as
follows, with a gloss where it seems
appropriate:

Data: information in the form that
it can be processed. (In practice,
given the definition of ‘processing’
below, this originally —meant
information stored on a hard drive,
CD, floppy disk or other such means
of storage.

However, this definition has been
greatly enlarged by the 2003
Amendment Act, and now includes
manual data.)

Data subject: the individual who is
the subject of personal data. (The
person to whom the information
relates.)

Section 5

Data controller: a person who, either
alone or with others, controls the
contents and use of personal data.

Data processor: a person who
processes personal information on
bebalf of a data controller, but does
not include an employee of a data
controller who processes such data
in the course of his/her employment.
(Therefore the office personnel such
as a secretary who input data into a
computer, or extract it, are not data
processors.)

Processing: performing automatically
logical or arithmetical operations on
data (i.e. any computerised operations
that involve the data.) This definition
also has been greatly changed by the
2003 Amendment Act. It now means
performing any operation or set of
operations on data (whether
electronic or manual) including:

> Obtaining, recording or
keeping the data

> Collecting, organising, storing,
altering or adapting the data

> Retrieving, consulting or using
the data

> Disclosing the data by
transmitting, disseminating or
otherwise making it available

Data equipment: equipment for
processing  data. (In  effect,
computers and their accessories.)

Personal data: data relating to a
living individual who is or can be
identified either from the data or
from the data in conjunction with
other information that is in, or is
likely to come into, the possession of
the data controller.

5.4.3
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I.8. The principal relevant requirements

of the 1988 Act, in summary form,
are as follows:

Section 2: the data must:
be obtained and processed fairly,
be accurate and kept up to date,

be kept only for specified and
lawful purposes, not be used or
disclosed  for any  reason
incompatible with those purposes,

be adequate, relevant and not
excessive, and should not be kept
for longer than is necessary for
those purposes.

Furthermore there must be
appropriate security mechanisms in
place to prevent improper access,
alteration, disclosure or destruction
of the data, and steps must be taken
to guard against accidental loss. For
guidance counsellors, their records,
notes, test results and so on would
clearly come within the definition of
data above, and therefore all the
obligations of the Acts would apply
to 1t.

Section 3: establishes a right for a
data subject to be told, on foot of a
written enquiry, whether a data
controller has data, and to be given
a description of any such data held,
within 21 days of asking.

Section 4: confers a right on
individuals who request the data
controller, in writing, to be told if the
data held includes personal data and
to be given a copy of the information
that constitutes the data within 40
days or less, and with any terms that
are unintelligible to the average

Section 5

person explained. A maximum fee
of €6.35 may be charged for this.
There is no obligation to disclose to
the requesting data subject
information relating to another
individual without that individual’s
consent

Further advice on these issues, is
available on the website of the
Office of the Data Protection
Commissioner
(www.dataprotection.ie).

Section 5: There are a number of
exemptions to the right of access in
Section 4 set out in Section 5 of
the 1988 Act; these are unlikely to
be relevant to the kind of records
kept by guidance counsellors.

Section 6: establishes a right of
rectification or erasure. It entitles
an individual to have rectified or
erased any data which contravenes
the provisions of section 2 above.
This must be done within 40 days
or less.

Section 7: creates a duty of care on
the part of the data controller or
the data processor to the data
subject as regards the collection of
information or data and in dealing
with such data. (This is potentially
very significant. The breach of a
duty of care is called negligence,
which is a legal term, and if loss or
damage results from the breach of
the duty of care, the person
suffering the loss or damage is
entitled to sue for damages for that
loss. Guidance counsellors, like
teachers, already owe a general
duty of care towards the students
with whom they have dealings.
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[A simple example would be the
duty to provide access for students
to information that would inform
them that higher level Irish in the
Leaving Certificate is required for
entry into a course of teacher
training for primary school, and a
failure to do this which caused a
student to lose a place by taking
the lower level paper would be a
breach of the duty of care.] If a
duty of care is breached, as
explained above, and loss or injury
results, the breach is actionable, i.e.
the injured party can sue for
damages on foot of it. This
statutory provision means that
guidance counsellors now have an
extra duty of care in addition to
their general one.)

Section 8: authorises disclosure to
third parties in certain defined
circumstances. The most significant
of these would appear to be as
follows: if, in the opinion of a
member of An Garda not below the
rank of Chief Superintendent, the
disclosure is  required  for
preventing, detecting or
investigating offences or
apprehending or  prosecuting
offenders, or required urgently to
prevent injury or other damage to
the health of a person or serious loss
of or damage to property.
Disclosure is also authorised if it is
required under any enactment, rule
of law or court order. (This would
mean for instance that an order for
discovery  that ordered the
disclosure would have to be
obeyed.) Disclosure made to the
data subject or a person acting on
his or her behalf is of course also
authorised. (Guidance counsellors
are probably more likely than most
school personnel to receive

Section 5

information, possibly in confidence,
that puts them in a moral quandary
as regards disclosure. Section 8
allows disclosure if it is required to
prevent, detect or prosecute offences
or to prevent injury or other damage
to someone’s health, or serious
damage to property. Therefore if,
for example, a student disclosed that
s’he intended to burn a certain
teacher’s car, disclosure in order to
forestall this would not be a breach
of data protection rules. There
should of course never be a promise
of absolute confidence given to any
student.)

Section 9: establishes the office of
the Data Protection Commissioner
to perform the functions prescribed
under the Act.

Section  10:  empowers  the
Commissioner ~ to  investigate
breaches of the Act either on foot of
a complaint or on his own initiative.

Section 16: the register. It is aimed
at certain specified data processors
and data controllers and obliges
them to register themselves with the
office of the Commissioner, and
establishes that members of the
public may inspect the register and
take extracts from it.

Section 17: enables persons to
apply for registration and to be
registered on payment of the
appropriate fee, but also empowers
the Commissioner to refuse their
application in certain restricted
circumstances as defined in the
section.

5.4.5
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Section 19: provides that the Data
Controller ‘shall not keep’ personal
data without being registered, that
only the data specified in the register
may be kept, and that personal data
may not be kept or used for any
other purpose than the one specified
in the register. There are also
prohibitions on obtaining data from
unauthorised sources and the
transfer of data directly or indirectly
outside the State.

Section 21: makes it an offence for a
data processor or an employee to
disclose data processed by him/her
without the authority of the data
controller. (This is particularly
significant for employees such as
secretaries. As employees they are
excluded from the operation of
many sections of the Act but are
very specifically included in this
one.)

Over time it became apparent that
the individual protections in the Act
of 1988, although substantial, did
not go far enough. An EU Directive
(95/46/EC) required states to
broaden and strengthen their
domestic  legislation, and in
compliance with this, Ireland
enacted the 2003 Amendment Act,
which contained a number of
significant changes and additions to
the original legislation. For the
purposes of this supplement, the
most significant changes are:

1. The definition of ‘data’ has been
replaced completely. It now
means both automated data and
manual data, thus closing off the
possibilities  of  avoidance
referred to above.

Section 5

2. A relevant filing system means
any system that is structured by
reference to individuals or by
criteria relating to individuals so
that  specific  information
relating to individuals is readily
accessible. Therefore a paper-
based system such as a card
index or files in a cabinet is now
subject to the provisions of the
legislation.

3. A new concept, ‘sensitive
personal data® has been
introduced. It is comprehensively
defined under five headings, and
is particularly relevant in this
particular context. The
definition is:

(a) information on racial or
ethnic  origin, political
opinions or religious or
philosophical beliefs of the
data subject;

(b) whether the data subject is a
member of a trade union;

(c) data on the physical or
mental health or condition
or sexual life of the data
subject;

(d) information on the
commission  or alleged
commission of any offence
by the data subject;

(e) information on any criminal
proceedings relating to an
offence.

4. ‘Processing’ means performing
any  operation on the
information or data and includes
obtaining, recording, storing,
altering, adapting, retrieving,
consulting, using, disclosing,
aligning, combining, blocking,
erasing or destroying it.
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(This is so comprehensive that in
effect anything done with the
information amounts to
processing it.)

5. ‘Blocking’ means marking the
data to prevent it being processed.

6. All schools are now data
controllers since they store
data on living people either
automatically or manually.

I.10. The legislation is more complex than

the summaries set out above might
lead one to believe, and is not easily
read. In order to help Data
Controllers comply with their
obligations, the Office of the Data
Protection =~ Commissioner  has
produced a booklet for them called
A Guide for Data Controllers, to
explain the Law from their point of
view. To make compliance with the
law easier, the Data Commissioner
has  compiled an accessible
shorthand summary, ‘The Eight
Rules of Data Protection’, which are
set out below. They incorporate the
requirements of both Acts.

The Data Controller must:
1. Obtain and process information
fairly.

2. Keep it only for one or more
specified, explicit and lawful
purposes.

3. Use and disclose it only in
ways compatible with those
purposes.

4. Keep it safe and secure.

5. Keep it accurate, complete and
up to date.

6. Ensure that it is adequate,
relevant and not excessive.

Section 5

7. Retain it for no longer than is
necessary for the purpose or
purposes.

8. Give a copy of his/her personal
data to the individual, on
request.

(Page 6, A Guide for Data
Controllers.)

(The Office has also produced a
booklet on this area intended for
the information of data subjects
called A Guide to Your Rights. As
well as the ‘Eight Rules’, the
booklets also contain a short
commentary on each of them, and
are obtainable from the Office of
the Commissioner.)

(III) SOME EXAMPLES OF THE
LAW IN ACTION:

I.11. T have not found any instance of a

guidance counsellor being the subject
of a request to the Commissioner to
carry out an investigation. However
the following case-studies, all
extracted from the Annual Reports
of the Commissioner, are useful to
illustrate the application of the law
in different situations.

Case # 1: Gardai storing
information on computer:

Facts: A complainant felt that
information being held about her by
the Gardai on the PULSE computer
system was untrue. She demanded,
pursuant to section 4 of the 1988
Act, access to the information, and
was duly provided with what was
stated to be a copy. However, she
did not believe that she been given all
the information, and complained to
the Data Protection Commissioner.
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Action: A query was lodged with
the Gardai about the correctness
or otherwise of this belief. The
reply was that, in the course of
complying with the Section 4
request,  an “inappropriate
comment” was discovered on the
system and, since it was
inappropriate, it was deleted
before the copy of the information
was supplied to her.

Decision: This was a breach of
procedures because whatever data
is on the system on the date that the
request is received should be
supplied “as is”, pursuant to
Section 4 (1). It is not permissible
to edit or partially delete data
before supplying it (per Section 4
(5)). The excuse was that
inaccurate comments were being
deleted pursuant to Section 2, but
the effect was that the data subject
could never find out what was said
about her. The subject should have
been told that some information
had been deleted.

(Annual Report 2002, p.28.)

Comment: The simple rule of
course, and also the best practice,
is that “inappropriate comments”
should not be recorded in the first
place! Information should only be
recorded if it is operationally
useful and should not be
inaccurate or inappropriate. If in
doubt, a useful vade mecum is to
ask  oneself  whether an
observation would cause

difficulties if it had to be disclosed
to its subject.

Section 5

However any comment that should
be recorded for professional reasons
must be recorded, irrespective of
any potential embarrassment.
Should a request for disclosure
under data protection law be filed,
whatever comments are recorded
should be disclosed without being
sanitised first.

Case # 2: Collection of unnecessary
information by insurance
companies:

Facts: A motor insurance company
asked a question on the proposal
form about the martial status of
applicants. A complainant felt that
this information was not relevant for
the purpose of calculating premia,
which is what she understood to be
the purpose of the exercise.

The Law: Section 2 of the 1988 Act
(see summary above) ordains that
data should be adequate, relevant
and not excessive in relation to the
purpose for which they are
collected.

The excuse: The company agreed
that this information was not used
to make decisions about insurance.
However it claimed that it might be
needed to defend a possible
complaint of discrimination on the
marital status ground under the
Equal Status Acts 2000-2004.

Decision: This excuse was far-
fetched, and since a person’s marital
status is not used to decide about
insurance, this question should be
withdrawn. This was done.
(Annual Report 2002, p. 24.)
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Comment: People who design forms
for other people to fill in sometimes
seem constitutionally incapable of
walking away from a blank space!
The policy should be, when
compiling dossiers, that there
should be a reason for each item of
information collected referable to
the reason why the material is being
compiled, and, if questioned,
justifiable on that basis. Excessive,
irrelevant or unnecessary
information should not be sought,
and, if obtained, should not be
stored.

Case # 3: Deletion of records:

The facts: A person wrote to the
parish priest of the church where he
believed that he had been baptised
to have his name removed from
church records on the ground that
he had never joined the Catholic
Church but had been baptised as a
baby without his consent at his
parents’ request, and as he now
wished to distance himself from the
Church there was therefore no
longer any need for it to keep any
records about him. The priest
replied that firstly a search of the
baptismal register for a number of
years around the alleged year of
baptism had failed to find any
record of this person’s baptism, and
secondly that in any event the
register could not be amended by
having the record of the baptism
deleted in the way requested. The
priest did offer to make a note on
the register that the individual no
longer wished to be associated with
the Church or be regarded as a

Section 5

Catholic. The requester was
dissatisfied with this response and
referred the issue to the
Commissioner.

The law: rectification or erasure of
records is provided for in section 6
of the 1998 Act. This is not
absolute, but relates to data
obtained or held in contravention
of section 2.

Decision: The record is a factual
record of an event, and the
additional note as proposed by the
parish priest was more than
enough to comply with section 6 of
the 1988 Act. Furthermore the
maintenance of a record of every
baptised person is essential for
Church administration. What the
complainant was seeking went
beyond what is provided for in
section 6.

(Annual Report, 2003, p. 37.)

Comment: Records of historical
fact such as a baptism, properly
obtained, and where there is not an
error in the record, need not be
deleted, particularly where there is
a sound administrative reason for
retaining them.
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ISSUES RELATING TO
DISCLOSURE OF INFORMATION:

I.12. The general principle is that

information collected by data
controllers must be securely stored
and used only by the data controller
for legitimate purposes: see the
‘Eight Rules on Data Protection’,
above. However situations will
obviously arise when the disclosure
to other persons or bodies becomes
an issue. “A fundamental principle
of the Data Protection Acts is that
personal data should not be
disclosed to third parties without
the data subject’s consent unless one
of the exemptions provided for in
section 8 applies.” (Annual Report,
2004, p. 21.) Section 8 opens by
stating that the restrictions in the
Act do not apply in certain
situations, and goes on to itemise
these. They have to do with matters
such as State security, international
relations, prevention of damage to
persons or property, detecting
offences and prosecuting offenders:
not as a rule areas that are likely to
be of much relevance to the work of
guidance counsellors.

Case # 4: Disclosure in good faith:

Facts: A person who had bought a
property in Spain subsequently
received two letters from a
furnishing company at his home
address, and, on inquiring into this,
discovered that his personal details
(name and home address) had been
passed on by the property agent.

Section 5

The agent explained that an
employee had passed on the
information in good faith as a
matter of routine, as many of their
clients sought such information on
Spanish furnishing companies in
relation to  their  overseas
properties. The agent immediately
instructed the furnishing company
to remove this person’s details from
their mailing list.

The Law: Section 2 of the 1998
Act states that personal data must
not be used or disclosed in ways
that are incompatible with the
purpose for which it is kept.

The Decision: This disclosure was a
breach of section 2 and was not
redeemed by the honest belief that
it was in the best interests of the
data subject. Disclosure must
always be with the consent of the
data subject (except in cases covered
by section 8.)

(Annual Report 2002, p 31.)

Comment: An honest belief that
the disclosure may benefit the data
subject does not normally justify a
disclosure without the subject’s
consent.

5.4.10



PART II: FREEDOM OF INFORMATION

The law in this area is stated in the Freedom of Information Act 1997 and the
Freedom of Information (Amendment) Act 2003. However the abbreviations ‘FOT’,

‘FOI Law’ and ‘the FOI Acts’ are invariably used in this context, and that practice will
be followed here.

(I) BACKGROUND TO THE
LEGISLATION:

II.1.

I1.2.

NCGE 02/08

The law of freedom of information
is, by general consent, a thing of
daunting complexity; compared to
it, data protection law is simplicity
itself. What follows is a very
simplified summary of the
principal points of the Acts written
specifically from the perspective of
guidance counsellors, and even
then, if one may be forgiven an
Irish Bull, the simplification is itself
quite complicated.

The intention of the legislation was
to enhance openness, transparency
and accountability in public
administration in Ireland, which
had formally been secretive and
antipathetic to anything in the way
if public scrutiny. (This culture of
secrecy forced on
administrators by the provisions of
the Official Secrets Act 1963, and
appears to have been congenial to
many of them.)

was

(II) THE LAW ON FREEDOM OF

IL.3.

I1.4.

Section 5

INFORMATION:

The FOI Act 1997 established
three statutory rights for members
of the public that were both new
and novel:

> a right for a person to access
information relating to him or

her held by public bodies

> a right to have this information
corrected where it was incorrect,
misleading or incomplete

> a right to be told the reason(s)
for decisions that affected the
questioner

In order to ensure that these
objectives were actually realised,
the legislation also established a
dedicated authority with oversight
and enforcement functions, the
Information Commissioner, whose
staff enable members of the public
to operate the machinery
contained in the FOI Acts to find
out what listed public bodies know
about them and to correct details
that are erroneous or misleading.
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IL.5. However the right to obtain

information is not an absolute
right; like all legal entitlements, it
has to be balanced against other
rights that are equally valid. It is
not always in the public interest
that information should be
disclosed, otherwise criminals,
terrorists and subversives could use
the machinery in the legislation to
discover information useful to
them and thereby undermine the
safety and security of the of the
State and of society. In addition,
personal rights to privacy are high
up on the list of rights that must be
respected and vindicated; the right
to privacy is a constitutional right,
with all that that entails. For these
reasons the operation of FOI
legislation is of necessity restricted.

Scope of FOI legislation:

II.6. The FOI laws are designed to make

certain information held by public
bodies available on foot of a
request, and only the public bodies
listed in the schedules at the end of
the Acts, or added later, are subject
to FOI law. Certain types of
information are exempt from the
FOI provisions, for obvious
reasons, but in order to ensure that
that these exemptions are not
abused, there is an appeals system
in place when a public body refuses
a request for disclosure: the
requestor can appeal the refusal
twice over, initially be referring it
back to the body that refused to
disclose it, in which case the
decision must be reviewed by a
more senior official, and then, if the

Section 5

decision to refuse is affirmed, by
appealing the refusal to the office
of the Information Commissioner.

Restrictions:

I.7. Not every item of information in

the hands of the State or of public
bodies is subject to FOI rules on
disclosure, and the Act contains a
number of stated exceptions to the
general disclosure principle. In
addition, only the bodies listed in
the relevant part of the Act, or
added later, are subject to the rules.
Generally, a record will not be
released if it is not in the public
interest to disclose it, or if some
harm or damage will result from
disclosure. In addition, personal
privacy will be protected as a
matter of policy. Obvious examples
of areas on non-disclosure are
matters relating to national
security,  law  enforcement,
commercially sensitive
information, information on
Government meetings and business
and the meetings of public bodies.

(III) FOI AND GUIDANCE
COUNSELLORS:

II.8. Since most guidance counsellors

work in schools, and as schools are
not themselves listed in the schedule
of bodies to which the Act applies,
very little of the foregoing is directly
relevant to the work of guidance
counsellors. However this does not
mean that guidance counsellors can
disregard this area of legislation.
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Firstly, some guidance counsellors
may work in schools that are directly
controlled by bodies that are listed in
the schedule, and so they are
immediately  affected by the
legislation. (Hospital schools would
be an example of such schools.)
Others work in third-level colleges
and universities, and these are listed
in the schedule of public bodies.
Organisations that cater for persons
with special needs, both intellectual
and physical, were added to the
schedule in 1999, and so guidance
counsellors working in this area are
directly affected by FOI law.
Secondly, the Department of
Education and Science (the DES) is
(like all government departments) a
body listed in the schedule, and all
recognised schools have dealings with
the DES. Therefore it is possible that,
while an individual school might be
able to decline to disclose
information on the grounds of being
outside the ambit of the legislation,
the same information, if it was
delivered to the DES by the school (as
much information routinely is) might
well be discoverable through the
Department unless it were exempt on
other grounds. It is unlikely that the
kind of information held by the DES
would come under any of the
restrictions described in paragraph
I1.9 above, and so there is a strong
possibility, although by no means a
certainty, that this information would
be disclosed. (However there is an
issue with information provided in
confidence: see paragraph II.11
below.) Thirdly, it may well be the
case that schools themselves, or

Section 5

bodies such as VECs that own,
manage or control schools but are
not at present listed in the schedule,
may be added to it in the future. In
that case guidance counsellors who
work in these schools would of
course be brought directly into the
FOI area of operation. This is an area
that guidance counsellors, especially
those working in the VEC area,
should keep under observation.

The issue of confidentiality:

I1.9. FOI law provides that information

provided in confidence to a body
need not be released if it is in the
public interest that this confidence
should be respected. The kinds of
information that are likely to be
refused disclosure on other grounds
are somewhat unlikely to be the
subject of requests in the general
education area, and so the
exclusions mentioned in paragraph
I1.9 above are not likely to be relied
on very often in this context.
However one ground that is likely to
arise in relation to schools generally
and guidance counsellors in
particular is that information was
supplied in confidence, with the
expectation that it would not be
disclosed. The case of the complaint
of Ms ABY and her subsequent
request under FOI legislation,
analysed below on the
confidentiality issue, illustrates the
way this matter is dealt with in
practice.
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(IV)

A CASE STUDY: THE FOI

SYSTEM IN ACTION:

I1.10.

IL.11.

Case no. 98169: Ms ABY and the
Department of Education and
Science.

This case arose when a parent
made a written complaint to the
board of management of a
national school about a teacher at
that school. The board furnished
the letter of complaint to the
teacher, who submitted a written
reply. In due course all this
material, along with a report
from the board of the details of
its investigation of the complaint,
was sent to the DES. Later the
parent sought a copy of the DES’s
file “so I can see what is going on
and what steps I next need to
take with this issue.” The DES
supplied some documents from
the file but refused to disclose
others, citing a number of
grounds for refusal, including the
confidentiality one. (In this
review of the case only the
confidentiality ground will be
considered.?) Ms ABY then
referred the mater to the
Information Commissioner.

The DES refused to supply the
entire file on the ground that the
teacher submitted her response to
the board in confidence, and the
board in turn submitted its report
(which incorporated the teacher’s
response) to the DES in the

expectation that it would be treated
in confidence. It also took the view
that disclosure would have an
adverse impact on similar cases in
the future because teachers and
boards might well be unwilling to
provide similar information if it
were likely to be disclosed on foot
of an FOI request.

I1.12. The requestor made the point that

as the teacher was allowed to see
her initial letter of complaint, she
should be allowed to see the
teacher’s reply. She also said that
seeing the file would empower her
and other parents by enabling them
to see how complaints against
teachers are dealt with and what
the DES is prepared to tolerate.

I1.13. In reply to the Commissioner, the

DES submitted that, for a board of
management to be able to carry
out its functions efficiently, its
deliberations ~ must  remain
confidential to the members. This
confidentiality has to be respected
by the DES when it becomes
involved. Furthermore the board of
management is the employer and
must deal with teachers as
employees, and correspondence
between an employer and
employee should remain
confidential to the people in the

relationship.

2 This case, and many others, can be read in full on the website of the Information Commissioner, www.oic.ie

NCGE 02/08

Section 5

5.4.14



NCGE 02/08

II.14. Having considered submissions

from the INTO and the National
Parents’ Council — Primary as
education partners, the decision
of the Commissioner was:

as regards the response of the
teacher to the complaint
as supplied to the
board of management, the
Commissioner accepted that
this was given in confidence
and was not intended to be
disclosed to the world at large
or to Ms ABY;

as regards the material
submitted by the board of
management to the DES and
for which the board was
claiming confidentiality, the
Commissioner held that not
every communication from a
board of management to the
DES is given with the
understanding or intention that
it should be
between the parties. In this
case there was no express
understanding of
confidentiality, but the DES
alleged that confidentiality was
implied. The Commissioner
looked at the way that
teachers’ responses to
complaints were dealt with,
and found that the practice
was that such responses were
treated as confidential by the
DES, and therefore that the
confidentiality

confidential

rule also

I1.15.

II.16.

Section 5

applied in this case. The board
had supplied the teacher’s
response (which was itself
supplied in confidence) to the
DES in  the
understanding that it would be
treated as confidential.

unstated

Accordingly Ms ABY’s request
for sight of this particular
document did not succeed,
although she was supplied with
as many documents from the file
as it was possible to give her
without infringing the
confidentiality principle.

Given the work that guidance
counsellors do, and the
relationships that they forge with
their clients, it is probable that a
strong argument could be made
that the confidentiality principle
would apply to material of a
that they
commit to paper. The reality
is that FOI law is less
significant for teachers generally
and guidance counsellors in
particular than protection law.

sensitive  nature
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