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Findings of the 2003 NCGE Survey of Training Needs
A NCGE survey conducted in 2003 identified what Guidance Counsellors prioritised as their training needs. In addition to giving feedback on test results, and report-writing skills, respondents also expressed concern over legal and confidentiality issues. 

The current article will consider legal and ethical considerations at a broad level.  To this end it will focus on current best practice guidelines in psychometric testing. The majority of the literature available on testing comes from the domain of occupational testing, where over the last 15 years increasing standards of competence in the use of psychological testing have been required. While the contexts in which tests are used by Guidance Counsellors and those working in an occupational setting vary, both rely on applying the same psychometric principles and working to the same ethical considerations. 
NOTE: In this document the ‘test user’ is the guidance counsellor and the ‘test taker’ is the student
The Regulation of Test User Competence  

The regulation of psychometric tests has become more rigorous in the past 15 years. There are justifiable concerns that tests that have been poorly prepared can give misleading information. There are also concerns about competence in use of tests (Anastasi and Urbina, 1997). While the choice to use a specific test lies in the hands of the user, an informed decision can only be made when that user knows how to distinguish a valid and reliable test from poorly designed and researched tools. Having such knowledge or “competence” in test use has become the standard by which an individual’s knowledge and skills are measured by professional bodies such as the British Psychological Society (BPS) and the International Test Commission (ITC). What is meant by being competent in test use? The ITC has defined this as follows:

“A competent test user will use tests appropriately, professionally, and in an ethical manner, paying due regard to the needs and rights of those involved in the testing process, the reasons for testing, and the broader context in which the testing takes place.” 

Competence in testing includes issues such as test choice, administration, interpretation and feedback. There is also the need for those undertaking tests to be treated fairly and with due personal consideration. The most ambitious steps to improving the way tests are used have been those taken by the BPS, by introducing the assessment of competence in psychological testing (Toplis, Dulewicz and Fletcher, 1997). Two sets of standards have been produced by the society for the use of tests in occupational settings. These are the Level A Standards, which cover basic psychometric principles, test administration and the skills required to use attainment and ability tests; and the Level B Standards, which cover more advanced psychometric principles and the skills required to use tests of personality and interest. Qualifications are currently being developed for the use of tests in educational settings. Within an Irish context, the Psychological Society of Ireland recommends that test users adhere to the International Test Commission Guidelines on Test Use (2000). It is envisaged that testing guidelines will be established by the PSI in the next few years, and that Guidance Counsellors will agree with the Department of Education, the Institute of Guidance Counsellors and NCGE the type and level of training required, and how this will be accredited. Until then, the international standards of tester competence serve as a useful benchmark for the individual Guidance Counsellor using tests in their work. 
Ethical and Legal Considerations

The standards, best practice guidelines and user competence set out by professional bodies are not legal requirements for those wishing to use psychological testing. However, with the best interests of the student in mind, it is each test user’s responsibility to make sure they are using tests in the way they were designed to be used. Therefore, by approaching test use ethically, knowing your own and the test’s limitations and being confident that the test has had a positive impact for the test taker you will be working within the ethical bounds that have been set out. While certain elements of test use are addressed in Irish legislation, this tends to refer to data storage, test copyright and the use of tests in occupational decision-making. Where legislation lacks, test user ethics exist. It should follow that if test users are competent and working within the ethics that have been set out by the professional bodies above, legal problems will not arise. It is where the test use or conclusions drawn from tests are questionable that legal anxiety may creep in. The simple answer here is to be confident in your own knowledge and skill as a test user before using a test. If you are not fully confident, and sense that you do not know enough about a test to defend its results to a parent who is challenging its results, then do not use it. Therefore, legal and ethical considerations go hand in hand and we cannot be clear that we have satisfied one with careful consideration for the other. Both are discussed in more detail below. 

Legal Issues 

Discrimination in Occupational Testing

The legal considerations in the use of psychological testing are covered by the Employment Equality Act (1988), which provides nine grounds where employers are legally obliged to ensure that there is no discrimination in relation to employment. The nine grounds covered are gender, marital status, family status, age, disability, race, sexual orientation, religious belief and membership of the traveller community. The impending Disability Bill will address fairness on the grounds of disability in more detail. 

The Education Act (1998) requires schools to ‘promote equality of access to and participation in education’ (section 6c) and to ‘maintain an admissions policy which provides for maximum accessibility to the school’ (section 9m).  Schools need to ensure that their admission and participative policies are not discriminative.  School practices such as streaming need to be considered under such legislation along with how such practices operate, for instance, on what basis does a school stream, are students aware of the implications of being streamed, are certain streams discriminated against in that some students are treated more unfavourably than others based on their perceived academic ability etc.  Schools need to be aware of the limitations in using psychometric tests in making important decisions about students and the potential implications of these decisions for students.  
There are two kinds of discrimination in selecting a jobholder from a range of candidates. One, direct discrimination, means that applicants are treated unfavourably because of gender, age, disability etc. The other kind of discrimination, indirect discrimination, is the result of using a selection method which disadvantages some groups. Testing can be a source of indirect discrimination, even though the testing programme may have been introduced with the best of intentions. The unfair discrimination can be caused by the tests themselves, or by the way that the tests are being used. While this does not apply directly to testing for guidance counselling purposes, professionals should be proactive in ensuring that specific subgroups of students (males, females or white students, for example) are not outperforming other subgroups because of the design of the test). 

It is often possible to minimise the chances of unfair discrimination when choosing a test. It is possible that factors such as sex, ethnicity or social class may act to obscure, mask or bias a person’s true score on a test. If this is the case, the observed test score may not be an accurate or valid reflection of the quality assessed through the test (Edenborough, 1997). This has been a concern of test designers for a considerable time, and an entire body of psychometric research has been devoted to developing methods for evaluating whether a test score is biased against different population subgroups. Check the technical manual supplied with the test (all good tests will have a technical manual or equivalent document) to see whether the test performance of subgroups (e.g. men and women, or members of different ethnic groups) has been investigated and reported. If the evidence is available and indicates that the test does not discriminate unfairly, this should be regarded as a positive feature. As pointed out by test publishers Saville and Holdsworth, training in test use will help to clarify the important distinction between test bias and test score differences. Two people (or two groups of people) may get different scores on a test either because there is a real difference between them or because the test has a bias that causes the scores of one to be greater than the scores of the other. It is bias that we need to remove or minimise in the design of tests, not differences.

Test Copyright
All tests and related materials are copyright. This applies to paper materials and software. It is an offence to copy any copyright works without express permission from the owner. Imagine a copy of a class exam found its way onto the school corridors. If students had access to a test before taking it, their score may not be a true reflection of their actual ability. In the same vein, illegal copying of test materials leads to lack of standardization in test conditions and poor control of materials. 

Data Protection Act 1988
The Data Protection Act 1988 refers to personal data held on computer or word processor disk. This act will become a growing consideration as many tests are now administered through computers and results automatically recorded. In other cases hand scored tests may be entered into a computer subsequently for general ease of access. In either of these cases the subject of the test is entitled to know what is being held and to review the results. Personal data means “data relating to a living individual who can be identified either from the data or from the date in conjunction with other information in possession of the data controller.” The Act gives a right to every individual who establishes the existence of personal data to have access to such data and to have inaccurate data rectified or erased. It also imposes obligations on data controllers and data processors to ensure that such data is kept accurate and up-to-date for lawful purposes. There must also be sufficient security measures taken so that data is not disclosed (Meenan, 1999). 

Ethical and Best Practice Considerations:
Test Administration

For some time, test administration was not systematically standardised. Although test manuals would make some recommendations, it was assumed that test interpreters, would learn test administration as part of their training. In an occupational setting, it was also recognised by many organisations that people other than test interpreters such as secretaries or other assistants, would actually conduct the tests. As with any other professional procedures, though, there are key general requirements in administration. For example, the administration of certain ability tests such as verbal reasoning requires explanation of particular sample items. While the generally experienced and knowledgeable test interpreter may be able to do this, it may prove to be a less straightforward task for an individual who is not familiar with a test. Difficulty, hesitation or confusion on the part of this person, as well as confusing the participant, may give him/her justifiable doubts as to the professionalism of the whole procedure. This is just one element of test administration. 

The bottom line issue in standardisation is ensuring the results for all students taking the test been gathered under exactly the same conditions. This not only refers to the actual test environment, but ensuring that the instructions given to students are the same, that timing is exact and that the materials are the same on every test occasion. While this may seem straightforward, it takes systematic preparation on your part to run an efficient and well-organised test session, particularly if several students are completing the test at the same time. Remember, students will no doubt be nervous. What can you do to make the test environment comfortable for them? You should think about answering some of the following questions in your introduction to the test session:

· What is the purpose of testing? 

· What outcomes will be achieved through testing?

· Why are these specific tests being used? 

· Why are these tests relevant to the outcomes being sought? 

· What evidence is there that these tests are appropriate for the people who are to be assessed?

Your students may not ask you these questions, but that does not mean they are not silently asking themselves similar questions. By being clear in the purpose of the tests and why specific tests have been chosen, you will at least take some of the edge off students’ test anxiety.

The introduction of on screen or electronic testing offers benefits in terms of ensuring all tests are administered under the same conditions and are accurately timed (in an on screen test it is impossible to answer questions once the test has concluded).  However, these new forms of testing may mean that students do not have the opportunity to be motivated or reassured by an administrator. When using electronic testing a means needs to be found to ensure issues such as the purpose and benefits of testing are genuinely explored with the student.  

Feedback 

If the feedback discussion is approached from the right angle, it can be a thoroughly rewarding experience, even for the student who may be surprised or disappointed by their test results. On the other hand, there is a realistic danger that the student will feel more confused or even de-motivated. To avoid this, every opportunity should be taken to involve the student in the feedback session, and make the discussion as two-way as the student feels comfortable with. The objective of the feedback discussion should be to raise the individual’s awareness not just to relay information. If students are to become truly involved in the feedback discussion, test results should be presented in a form that is readily understandable, free from technical jargon or labels and oriented towards the immediate objective of the testing (i.e. what have the test results highlighted for discussion that can help the student plan their career/chose their academic route?).  Qualitative descriptions in simple terms are to be preferred over complex numerical scoring systems. Telling a student that they “scored a sten of 8” in an interest inventory will be less meaningful than describing a “relatively strong interest in working with people”. 

In the feedback discussion, the student should be encouraged to fully express their feelings about the test results. This is where your understanding of the test is critical – if the student’s responses such that they are “submissive”, but they are surprised by this, are you familiar enough with the test to go beyond the “submissive” heading and explain what this actually means in behavioural terms? Will you know what types of questions to ask to attempt to gather more detail on why their reaction in the feedback session is different to their responses to the self-report personality questionnaire?  Guidance Counsellors have the benefit of bringing their counselling skills to the feedback discussion with them. When paired with a thorough knowledge of the test, its measures and its limitations, the feedback discussion should be a positive and valuable experience for the student. 
Written Feedback Reports

Many of the issues regarding oral feedback are relevant for written feedback. Unlike the feedback discussion, there may not be the opportunity to clarify misperceptions, so it is even more important to use language that can be clearly understood. The tone and content of the report may vary depending on who it is being written for. In all cases it is necessary to be consistent in your interpretation of scale score meanings. Avoid dogmatic interpretation. Remember that scores are open to a degree of error, and are not absolute, unchanging, all-consuming truths. Automated reports can be a great assistance in this area best practice dictates we must be clear the reports we are using are relevant to the purpose of the test.  We do not want to use selection orientated reports for career guidance.

The British Psychological Society has set out the following guidelines for written and oral feedback: 

1. Ensure that the technical and linguistic levels of any reports are appropriate for the level of understanding of the recipients.

2. Make clear that the test data represent just one source of information and should always be considered in conjunction with other information.

3. Explain how the importance of the test results should be weighted in relation to other information about the people being assessed.

4. Use a form and structure for a report that is appropriate to the context of the assessment.

5. When appropriate, provide third parties with information on how results may be used to inform their decisions.

6. Explain and support the use of test results used to classify people into categories (e.g. for diagnostic purposes or for job selection).

7. Include within written reports a clear summary, and when relevant, specific recommendations.

8. Present oral feedback to test takers in a constructive and supportive manner.

Confidentiality in Testing

Storage and Access to Test Materials 

Tests should not be allowed to circulate freely. If those who may be asked to complete a test become familiar with it, it would be completely invalidated. Therefore, materials should be kept under lock and key and only authorised individuals allowed to look at them. Testing should never be undertaken by post, nor should applicants be allowed to take materials home. Decisions should be taken about who should hold test materials and who should have access. It may not be desirable for all users to have access to all materials. Central storage can help prevent unnecessary duplication of materials. One idea may be to have a system for logging materials in and out of a test store. This helps ensure that materials are not carelessly left lying around and prevents them going astray. Failure to keep track of materials can be expensive when replacements have to be purchased or annual lease fees paid on missing booklets. 

The following guidelines should be considered:
1. Ensure that test materials are kept securely

2. Ensure secure storage of and control access to test materials.

3. Respect copyright law and agreements that exist with respect to a test including any prohibitions on the copying or transmission of materials in electronic or other forms to other people, whether qualified or otherwise.

4. Protect the integrity of the test by not coaching individuals on actual test materials or other practice materials that might unfairly influence their test performance.

5. Ensure that test techniques are not described publicly in such a way that their usefulness is impaired.

Test Results and Data Held About Individuals

As indicated, when test results are held on computer file, then the subject of them is legally entitled to access. It is also important to give consideration as to who else may have access to them. Two criteria usually used are that they should be available to those only with a genuine interest and/or those appropriately trained in interpretation. 

There is also the question of where and how such test data should be held. Test results, like all personal information, should be stored with due regard to confidentiality. Access should be restricted to those with a need to know and in accordance with what has been agreed with the student during administration and feedback. Persons who are untrained should not be allowed access to raw data from tests but only to clearly described interpretations. Individuals do change and develop and so psychometric data can become less accurate over time. Test scores should therefore not be kept on file indefinitely. The time period for which scores are valid will differ depending on the nature of the measures and the particular use made of them. While the best tests can provide well-constructed measures of aspects of individuals at a point in time, this does not preclude a degree of subsequent change and development, especially with younger candidates and in the personality domain. As a rule of thumb, test results more than 18 months old should not be used. 
Students also need to be given assurances on how test results will be used beyond the situation where they were obtained in the first place. Records of testing may not always be used appropriately. As with all counselling discussions, the issues discussed during the feedback discussion should remain confidential, unless the student gives their express permission for the Guidance Counsellor to discuss the feedback session with a third party. 

Again, best practice guidelines produced by the British Psychological Society suggest that the test user:
1. Identify appropriate parties who may legitimately receive test results.

2. With the informed consent of the test takers, or their legal representatives, produce written or oral reports for relevant interested parties.

3. Ensure that test results are treated confidentially.

4. Specify who will have access to results and define levels of confidentiality.

5. Explain levels of confidentiality to individuals before tests are administered.

6. Limit access to results to those with a right to know.

7. Obtain the relevant consents before releasing results to others.

8. Protect data kept on file so that only those who have a right of access can obtain them.

9. Establish clear guidelines as to how long test data are to be kept on file.

10. Remove names and other personal identifiers from databases of results that are archived, for research use, development of norms or other statistical purposes.

Developments

The British Psychological Society Level A Certificate of Competence in Educational Testing is envisaged to help raise standards of test use and promote a wider knowledge of psychology among test users in education. 

The Level A Certificate of Competence in Educational Testing consists of 71 core competences covering psychometrics, general theories of testing and psychological attributes, test administration, reporting and feedback, arranged in seven units:

Unit 1: Defining the assessment needs

Unit 2: The basic principles of scaling & standardisation

Unit 3: The importance of reliability and validity

Unit 4: Deciding whether a particular test should or should not be used as part of an assessment process

Unit 5: Administering tests to one or more children/young people and dealing with scoring procedures

Unit 6: Making appropriate use of test results

Unit 7: Maintaining security and confidentiality

The competences were drawn up by a working party that included representatives from the Division of Education and Child Psychology, the Scottish Division of Educational Psychology and major test publishers. There was also consultation with the DfES, the Scottish Executive Education Department, and Ofsted. This work may act as a useful reference point for the IGC, the NCGE and the Department of Education in putting standards and guidelines in place within an Irish context. 
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